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terms of this subpart to transmission 
within the scope of such agreements. 

[73 FR 4102, Jan. 24, 2008, as amended at 78 
FR 23098, Apr. 17, 2013] 

§ 382.11 Definitions. 
For purposes of this subpart, the fol-

lowing definitions shall apply: 
Collective is the collection and dis-

tribution organization that is des-
ignated by the Copyright Royalty 
Judges. For the 2013–2017 license term, 
the Collective is SoundExchange, Inc. 

Copyright Owners are sound recording 
copyright owners who are entitled to 
royalty payments made under this sub-
part pursuant to the statutory licenses 
under 17 U.S.C. 112(e) and 114. 

Directly-Licensed Recording is a sound 
recording for which the Licensee has 
previously obtained a license of all rel-
evant rights from the Copyright Owner 
of such sound recording. 

Ephemeral Recording is a phonorecord 
created for the purpose of facilitating a 
transmission of a public performance 
of a sound recording under a statutory 
license in accordance with 17 U.S.C. 114 
and subject to the limitations specified 
in 17 U.S.C. 112(e). 

GAAP shall mean generally accepted 
accounting principles in effect from 
time to time in the United States. 

Gross Revenues. (1) Gross Revenues 
shall mean revenue recognized by the 
Licensee in accordance with GAAP 
from the operation of an SDARS, and 
shall be comprised of the following: 

(i) Subscription revenue recognized 
by Licensee directly from U.S. sub-
scribers for Licensee’s SDARS; and 

(ii) Licensee’s advertising revenues, 
or other monies received from spon-
sors, if any, attributable to advertising 
on channels other than those that use 
only incidental performances of sound 
recordings, less advertising agency and 
sales commissions. 

(2) Gross Revenues shall include such 
payments as set forth in paragraphs 
(1)(i) and (ii) of the definition of ‘‘Gross 
Revenues’’ to which Licensee is enti-
tled but which are paid to a parent, 
wholly-owned subsidiary or division of 
Licensee. 

(3) Gross Revenues shall exclude: 
(i) Monies or other consideration at-

tributable to the sale and/or license of 
equipment and/or other technology, in-

cluding but not limited to bandwidth, 
sales of devices that receive the Li-
censee’s SDARS and any taxes, ship-
ping and handling fees therefor; 

(ii) Royalties paid to Licensee for in-
tellectual property rights; 

(iii) Monies or other consideration 
received by Licensee from the sale of 
phonorecords and digital phonorecord 
deliveries; 

(iv) Sales and use taxes, shipping and 
handling, credit card, invoice, and ful-
fillment service fees; 

(v) Bad debt expense, and 
(vi) Revenues recognized by Licensee 

for the provision of 
(A) Current and future data services 

offered for a separate charge (e.g., 
weather, traffic, destination informa-
tion, messaging, sports scores, stock 
ticker information, extended program 
associated data, video and photo-
graphic images, and such other 
telematics and/or data services as may 
exist from time to time); 

(B) Channels, programming, products 
and/or other services offered for a sepa-
rate charge where such channels use 
only incidental performances of sound 
recordings; 

(C) Channels, programming, products 
and/or other services provided outside 
of the United States; and 

(D) Channels, programming, products 
and/or other services for which the per-
formance of sound recordings and/or 
the making of Ephemeral Recordings is 
exempt from any license requirement 
or is separately licensed, including by a 
statutory license and, for the avoid-
ance of doubt, webcasting, audio serv-
ices bundled with television program-
ming, interactive services, and trans-
missions to business establishments. 

Licensee is a person that has obtained 
a statutory license under 17 U.S.C. 114, 
and the implementing regulations, to 
make transmissions over a preexisting 
satellite digital audio radio service, 
and has obtained a statutory license 
under 17 U.S.C. 112(e), and the imple-
menting regulations, to make Ephem-
eral Recordings for use in facilitating 
such transmissions. 

Performers means the independent ad-
ministrators identified in 17 U.S.C. 
114(g)(2)(B) and (C), and the parties 
identified in 17 U.S.C. 114(g)(2)(D). 
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Pre-1972 Recording is a sound record-
ing fixed before February 15, 1972. 

Qualified Auditor is a Certified Public 
Accountant. 

SDARS means the preexisting sat-
ellite digital audio radio services as de-
fined in 17 U.S.C. 114(j)(10). 

Term means the period commencing 
January 1, 2013, and continuing 
through December 31, 2017. 

[73 FR 4102, Jan. 24, 2008, as amended at 78 
FR 23098, Apr. 17, 2013] 

§ 382.12 Royalty fees for the public 
performance of sound recordings 
and the making of ephemeral re-
cordings. 

(a) In general. The monthly royalty 
fee to be paid by a Licensee for the 
public performance of sound recordings 
pursuant to 17 U.S.C. 114(d)(2) and the 
making of any number of Ephemeral 
Recordings to facilitate such perform-
ances pursuant to 17 U.S.C. 112(e) shall 
be a percentage of monthly Gross Reve-
nues as follows: for 2013, 9.0%; for 2014, 
9.5%; for 2015, 10.0%; for 2016, 10.5%; and 
for 2017, 11.0%, except that the royalty 
fee so determined may be reduced by 
the Direct License Share or the Pre- 
1972 Recording Share as described in 
paragraphs (d) and (e), respectively, of 
this section. 

(b) Ephemeral recordings. The royalty 
payable under 17 U.S.C. 112(e) for the 
making of phonorecords used by the Li-
censee solely to facilitate trans-
missions for which it pays royalties as 
and when provided in this subpart shall 
be included within, and constitute 5% 
of, the total royalties payable under 17 
U.S.C. 112(e) and 114. 

(c) Ephemeral recordings minimum fee. 
Each Licensee making Ephemeral Re-
cordings pursuant to 17 U.S.C. 112(e) 
shall make an advance payment to the 
Collective of $100,000 per year, payable 
no later than January 20th of each 
year. The annual advance payment 
shall be nonrefundable, but it shall be 
considered as an advance of the Ephem-
eral Recordings royalties due and pay-
able for a given year or any month 
therein under paragraphs (a) and (b) of 
this section; Provided, however, that 
any unused annual advance payment 
for a given year shall not carry over 
into a subsequent year. 

(d) Direct license share. The percent-
age of monthly Gross Revenues royalty 
fee specified in paragraph (a) of this 
section may be reduced by a percentage 
as set forth in this paragraph (referred 
to herein as the ‘‘Direct License 
Share’’). 

(1) Subject to paragraph (d)(3) of this 
section, for each month, the Direct Li-
cense Share is the result of dividing 
the Internet Performances of Directly- 
Licensed Recordings on the Reference 
Channels by the total number of Inter-
net Performances of all sound record-
ings on the Reference Channels. 

(2) For purposes of paragraph (d)(1) of 
this section: 

(i) A ‘‘Performance’’ is each instance 
in which any portion of a sound record-
ing is publicly performed to a listener 
within the United States by means of a 
digital audio transmission or retrans-
mission (e.g., the delivery of any por-
tion of a single track from a compact 
disc to one listener) but excluding an 
incidental performance that both: 

(A) Makes no more than incidental 
use of sound recordings including, but 
not limited to, brief musical transi-
tions in and out of commercials or pro-
gram segments, brief performances 
during news, talk and sports program-
ming, brief background performances 
during disk jockey announcements, 
brief performances during commercials 
of sixty seconds or less in duration, or 
brief performances during sporting or 
other public events; and 

(B) Other than ambient music that is 
background at a public event, does not 
contain an entire sound recording and 
does not feature a particular sound re-
cording of more than thirty seconds (as 
in the case of a sound recording used as 
a theme song). 

(ii) The ‘‘Reference Channels’’ are 
Internet webcast channels offered by 
the Licensee that directly correspond 
to channels offered on the Licensee’s 
SDARS that are capable of being re-
ceived on all models of Sirius radio, all 
models of XM radio, or either or both, 
and on which the programming con-
sists primarily of music. 

(3) A Direct License Share adjust-
ment as described in paragraph (d) of 
this section is available to a Licensee 
only if— 
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